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SELYA, Circuit Judge. Ajury found def endant - appel | ant

Nasser Ntege Sebaggala guilty of two counts of making false
statements on United States Customs forns, four counts of bank
fraud, and two counts of transporting altered securities. See
18 U.S.C. 88 1001, 1344, 2314. The district court inposed a
fifteen-nonth incarcerative term and ordered the appellant to
pay both a $10,000 fine and $44,000 in restitution. The
appel l ant challenges the sufficiency of the evidence on two
counts, as well as various evidentiary rulings. Discerning no
error, we affirmthe judgnent bel ow.
| . BACKGROUND

We recount the facts in the light nost flattering to
the governnment's theory of the case, consistent with record

support. See United States v. Singh, 222 F.3d 6, 8 (1st Cir

2000) .

The appellant is a Ugandan national, mayor of the
capitol city of Kanpala, proprietor of a successful currency
exchange bureau in Uganda, and a frequent visitor to this
country. On Septenber 29, 1997, he opened an account at a
Wal t ham Massachusetts, branch of a Boston bank. Over the next
few nmonths, he caused four fraudulently altered third-party
checks to be deposited in the account. Prior to deposit, each

check had been negotiated at a South African financial
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institution and stolen during subsequent processing within the
banki ng system The Boston bank eventually discovered that
t hese checks were bogus. Before the bank cane to that
realization, however, the appellant had w t hdrawn, transferred,
or otherw se siphoned off substantial sunms for personal use,
canpai gn expenses, and the like.

In the m dst of these shenani gans, the appell ant went
to Great Britain. He reentered the United States at Logan
| nternational Airport, Boston, Massachusetts, on January 1,
1998, carrying approxi mately $108, 000 worth of travel ers' checks
(rore than half of which had been reported | ost or stolen). He
nonet hel ess presented custons officials with a conpl eted custons
form (Form 6059B) in which he declared that he was not carrying
currency or nonetary instrunments in excess of $10, 000. V\hen
guesti oned about this declaration, he orally reaffirmed that he
had | ess than $10,000 in currency or nonetary instrunments in his
possessi on. A custons inspector then asked the appellant how
much he was carrying, and the appellant replied that he had
$4,000 in travelers' checks.

Apparently dissatisfied with this response, custons
officials escorted the appellant to an interview room VWhen
guestioned anew, the appellant began to waffle. He admtted

carrying $40, 000 and conpl eted a new f orm (Form 4790) cont ai ni ng
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that information. A subsequent consensual search of his | uggage
revealed the full extent of the travelers' checks in his
possessi on. Custons officials seized the bulk of the travelers'
checks and permtted the appellant to go about his business.

These events pronpted a federal grand jury to indict
the appellant on two counts of mmking false statenments, four
counts of bank fraud, and two counts of illegally transporting
altered securities in foreign coomerce. Follow ng a nonth-1ong
trial, a jury found him guilty on all counts. Thi s appeal
ensued.
1. ANALYSIS

Thi s appeal enconpasses four principal assignnments of
error. First, the appellant contends that the district court
erred in denying his notion for judgnment of acquittal, Fed. R
Crim P. 29, on the false statenment counts. Second, he assigns
error to the court's exclusion of proffered expert testinony.
Third, he maintains that the court erred in allowi ng rebutta
evi dence. Fourth, he posits that the court irretrievably
prejudi ced hi mby permtting the i ntroduction of an unduly | arge
nunmber of the seized travelers' checks. We address these
asseverations sequentially.

A. The Rule 29 Mbtion.




Because t he appel |l ant' s argunment s about t he sufficiency
of the evidence on the first and second "fal se statenent” counts
differ fromeach other, we treat the two counts separately. As
to both counts, however, we review the district court's denial
of the notion for judgnent of acquittal de novo. Si ngh, 222
F.3d at 9. The test is whether the evidence, construed
favorably to the governnment, permtted rational jurors to
conclude, beyond a reasonable doubt, that the defendant was
guilty as charged. 1d. This test sets the bar quite high —and
the appellant fails to clear it on either count.

1. The First False Statenment ("Less Than $10,000").

In order to convict a defendant of making a fal se statenent
under 18 U.S.C. 8§ 1001, the prosecution nust prove that the
defendant, in a matter within the jurisdiction of the United
States governnent, knowi ngly made a material statenent to the

government, which was false. United States v. Notarantonio, 758

F.2d 777, 785 (1st Cir. 1985). The appellant concedes falsity
and the governnment's jurisdiction over custonms matters, but
argues vociferously that he did not know ngly make the first
fal se statement because he mi sunderstood the question and, in
all events, I|acked know edge that travelers' checks were

included within the definition of "nonetary instrunents.”



This argunment is unpersuasive: the customs form on
which the appellant made his initial declaration referred
specifically to travelers' checks and nade crystal clear that
they were reportable nonetary instruments. \What is nore, the
gover nnment adduced evidence that the appellant had answered
ot her questions on the custonms form accurately; and that, on a
prior visit tothe United States, he had responded to an i nquiry
about "how nuch"” he was carrying by alluding to the amount of
travel ers' checks in his possession. Then, too, the governnment
adduced circunstantial evidence which strongly indicated that
the first false statement was not the result of a
m sunderstanding: on this record, a rational jury surely could
have inferred that the appellant prevaricated in order to
conceal his possession of a |large cache of stolen and altered
travel ers' checks.! To cinch matters, the governnent presented
proof sufficient to ground a reasonable inference that the
appellant had the facility not only to understand the inquiry
contained on the form but also to appreciate the definitions
incorporated therein. This evidence reveal ed that the appell ant

had earned both a general certificate of education and a

This conclusion is buttressed by the fact that even after
custonms officials informed himorally that travelers' checks had
to be reported, the appellant gave a second fal se statenment as
to the total ampunt of travelers' checks in his possession
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business adm nistration diploma from British educationa
institutions; that he had reviewed and discussed English
| anguage materials with George Col vin, an Anerican di pl omat, and
Ted Kaster, an Anerican serving as Uganda's honorary consul; and
t hat various persons (including the custons i nspectors with whom
he dealt) found him able to communicate in English wthout
difficulty.

We see little point in rehearsing the m nutiae of the

governnment's proof. It suffices to say that, on this record, a

finding of scienter was clearly supportable. See Singh, 222
F.3d at 10 (finding sufficient evidence that the defendant, who
answered ot her questions on Social Security fornms intelligently
and was able to communicate with INS officials in English, had

knowl edge of false statenents); United States v. Rodriguez, 592

F.2d 553, 557 (9th Cir. 1979) (holding that defendant's
execution of a custons formthat clearly explained the currency
reporting requirement was sufficient to show that he know ngly
made a fal se statenent).

The appellant has a fall back position: he points out
that he admtted, the second time around, to carrying over
$10,000 in currency equivalents. He treats this second
decl aration as "anmending" the first and, analogizing to cases

i nvol ving perjury, e.qg., United States v. Scivola, 766 F.2d 37,
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43-46 (1st Cir. 1985); United States v. Goguen, 723 F.2d 1012,
1016-18 (1st Cir. 1983), he says that this "anmendnment" negated
his earlier false statenent.

The analogy is not apt. Al t hough an individual
sonetimes can avoid a perjury prosecution by recanting a prior
fal se statenment, that result flows from a specific statutory
provi sion applicable only to perjury cases.? The statute under
whi ch the appell ant was charged and convicted is devoid of any
conparable safe harbor; it sinply provides for <crimna
consequences if a person “knowingly and willfully makes any
materially false, fictitious, or fraudulent statement or
representation” I n a mat t er Wi thin t he governnment's
jurisdiction. 18 U.S.C. § 1001. The appellant cites no
authority that would support transplanting the provisions of

section 1623(d) into the unreceptive soil of section 1001. For

°The perjury statute provides in pertinent part:

Where, in the sanme continuous court or grand
jury proceeding in which a declaration is
made, the person nmaking the declaration
admts such declaration to be false, such
adm ssion shall bar prosecution under this
section if, at the tine the adm ssion is
made, the declaration has not substantially
affected the proceeding, or it has not
become manifest that such falsity has been
or will be exposed.

18 U.S.C. § 1623(d).



our part, we see no basis for witing into section 1001 a
recantation defense that Congress chose to omt. After all

“"[c]ourts may not create their own limtations on |egislation,
no matter how alluring the policy argunents for doing so."

Brogan v. United States, 522 U S. 398, 408 (1998).

We hasten to add that the appellant's argunent would
fail even if the criteria found in 18 US. C. § 1623(d) were
i nported into prosecutions brought under 18 U S.C. § 1001. 1In
order effectively to recant a prior perjurious statenent, the
decl arant nmust make an outright retraction and repudi ati on. See
Scivola, 766 F.2d at 45. He al so must "expl ain unanbi guously
and specifically" the respects in which his earlier answer was
fal se. Goguen, 723 F.2d at 1018. |In this case, the appellant
never tendered either an outright retraction or a neaningfu
expl anation of his first false statenent: he did nothing nore
than substitute a second false statenment for it. The core
pur pose of the recantation provision is "to encourage truthful

testinony." United States v. More, 613 F.2d 1029, 1040 (D.C

Cir. 1979) (citing legislative history). In light of this
pur pose, we do not believe that a person can recant sinply by
replacing one lie with another.

2. The Second False Statenent ("$40,000"). The

appel l ant asserts that as |ong as he reported possession of over
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$10, 000 in currency or currency equival ents, any inaccuracy in
the total amount reported was i mmterial (and, thus, his second
false statement was not violative of 18 U S.C. § 1001).

Al t hough the appellant's underlying premse is correct —
materiality is an elenent of a section 1001 offense, United

States v. Arcadipane, 41 F.3d 1, 7 (1st Cir. 1994) — this

assertion | acks force.

The controlling legal principle is well-settled. The
test of materiality is whether the false statenment in question
had a natural tendency to influence, or was capable of

i nfluencing, a governnental function. ld.; Notarantonio, 758

F.2d at 785. Thus, if a statenment could have provoked
governnmental action, it is material regardless of whether the

agency actually relied upon it. United States v. Corsino, 812

F.2d 26, 31 (1st Cir. 1987); United States v. Alemany Rivera,

781 F.2d 229, 234 (1st Cir. 1985).

The evidence presented at trial was sufficient to
support a reasonabl e inference that the appellant's second fal se
statenment —his claimthat he possessed $40,000 in travelers'
checks —was material. The second false statenment was inscri bed
on a formthat specifically required a declaration of the total
anount of currency or nonetary instrunments being transported.

The formexplained quite plainly that a failure to disclose the
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correct ampunt woul d subject the declarant to crimnal or civil
penal ties. Testimony at the trial indicated that the anmount
reported by a person entering the country bears directly upon
custons officials' decisions about what further action (if any)
shoul d be taken (e.g., whether to seize the currency or currency
equivalents in the declarant’s possession, whet her to
investigate the matter further, etc.). Gven this testinony, it
seens self-evident that an underreporting of sone $68, 000,
conprising nmore than 150% of the anmpunt falsely reported, had
the potential to influence custons officials' actions. See,

e.g., United States v. Yuzary, 55 F.3d 47, 48 (2d Cir. 1995)

(uphol di ng convi ction under 18 U. S.C. 8 1001 when def endant was

carrying $480, 000 but reported only $30,000); United States v.

Masters, 612 F.2d 1117, 1122 (9th Cir. 1979) (affirm ng section

1001 conviction for wunderreporting of $22,670); cf. United

States v. McGough, 510 F.2d 598, 603 (5th Cir. 1975) (finding
t hat understatenments in financial statenents had the capacity to
i nfluence the conduct of a governnment function and thus were
material to false statenment charges under section 1001). We
conclude, therefore, that the governnent adduced sufficient
evidence to satisfy the materiality elenment of section 1001 in

respect to the second fal se statenent.
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B. The Proffered Expert Testinony.

The appellant next assigns error to the district
court's refusal to allow a proffered expert wtness, Dr.
Al oysius Lugira, to testify on the linguistic and cultural
traits of the Baganda tribe (to which the appellant bel ongs).
The appellant argues that this testinony, if admtted, would
have aided the jury in assessing his ability to understand the
forms that he signed (and, therefore, his culpability vel non on
the two fal se statenent counts).

Federal Rul e of Evidence 702 provides in rel evant part
that "[i]f scientific, technical, or other specialized know edge
will assist the trier of fact to understand the evidence or to
determine a fact in issue, a witness qualified as an expert by
know edge, skill, experience, training, or education, nmay

testify thereto in the formof an opinion or otherw se," as |ong
as certain conditions are satisfied. When the issue is whether
expert testimony will (or will not) materially assist a jury
within the intendnent of this rule, trial courts enjoy

consi derable latitude in deciding whether to admt or exclude

it. See United States v. Ladd, 885 F.2d 954, 959 (1st Cir.

1989); United States v. WIlson, 798 F.2d 509, 517 (1st Cir

1986). As we wote sone fourteen years ago:

The trial judge has a hands-on famliarity
with the nuances of the case —nuances which
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may not survive transplantation into a cold
appellate record. Thus, the district
court's assessnent of what will or will not
assist the jury is entitled to considerable
deference in the Rule 702 mli eu.

United States v. Hoffrman, 832 F.2d 1299, 1310 (1st Cir. 1987).

We reviewthe district court's rulings onthe adm ssion
or exclusion of expert testinmony for abuse of discretion.

United States v. Montas, 41 F.3d 775, 783 (1st Cir. 1994). W

di scern no such abuse in the |Iower court's refusal to admt the
proffered testinmony anent linguistic and cultural traits
associated with the Baganda tri be. The court considered the
proffer fully and concluded that Dr. Lugira's proposed testinony
was grounded primarily in "anecdotal experiences" and was
"specul ative at best." In the court's view, this testinmony
would not materially assist the jury in assessing the
appellant's ability to conprehend custons forns. We explain
briefly why this determ nation was well within the encincture of
the | ower court's discretion.

To the extent that the proffered testinony concerned
Bagandan cul tural tri bal traits and custons (including
affability), the connection between it and the issues in the
case seens tenuous at best. To the extent that the proffered
testi mony concerned tribal fornms of nonverbal comrunication, the

appellant enployed none in this instance (and, thus, the
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testimony seens totally irrelevant). Finally, to the extent
that the proffered testinony concerned linguistic aptitude, it
was sinmply unnecessary.

One of the criteria for the adm ssion of expert
testi mony under Rule 702 is whether a | ay person can be expected
to decide the issue intelligently w thout an expert's help. See

United States v. Salinonu, 182 F.3d 63, 73-74 (1st Cir. 1999);

United States v. Brien, 59 F.3d 274, 277 (1st Cir. 1995); see

al so Ruiz-Troche v. Pepsi Cola of P.R. Bottling Co., 161 F. 3d

77, 81 (1lst Cir. 1998). Here, common sense supports the
district court's determnation that jurors would understand
wi thout the aid of expert testinony, that an individual whose
primary |anguage is other than English mght have difficulty
conpr ehendi ng bureaucratic forms.

C. The Rebuttal Evi dence.

The appel |l ant next conplains that the district court
erroneously pernmtted the governnent to call rebuttal w tnesses
regarding his proficiency in the English |anguage. Thi s
conplaint need not occupy us for |ong. Appel |l ate courts

traditionally afford trial courts a wide berth in respect to

regul ating the scope of rebuttal testinony. See Ceders v.
United States, 425 U.S. 80, 86-87 (1976); Faigin v. Kelly, 184

F.3d 67, 85 (1st Cir. 1999). We review challenges to such
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rulings for abuse of discretion, Faigin, 184 F.3d at 85; United
States v. LiCausi, 167 F.3d 36, 52 (1st Cir. 1999), and we find
none here.

In his case in chief, the appellant presented several
wi t nesses, sone of them Ugandan nationals, who testified that he
had difficulty speaking and understanding English. To counter
this evidence, the governnment sought to present rebutta
wi t nesses who had found the appellant proficient in reading and
speaki ng Engli sh. We think that it was perm ssible for the
district court to allow the governnent to proceed in this
f ashi on. It is a bedrock principle that “[r]ebuttal evidence
may be introduced to explain, repel, contradict or disprove an

adversary's proof,"” United States v. Laboy, 909 F.2d 581, 588

(st Cir. 1990), and this case is a classic exanple of the
genre. Consequently, we reject the appellant's third assi gnment

of error.

D. Rule 403.

The appellant's final argunment posits that the district
court denied him a fair trial on the bank fraud and
transportation of altered securities counts by allow ng the
government to introduce, over objection, the mass of travelers'’

checks seized at the airport. The appellant clains that this
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blizzard of stolen and altered paper anounted to "bad act
overkill"™ which overshadowed the real issues in the case and
conprom sed the fairness of the trial.

We set the stage. The appellant filed two pretrial
nmotions: a notion in limne to exclude anticipated governnment
evidence and a notion for relief from prejudicial joinder. By
t hese nmotions, he sought either to bar introduction of the
sei zed travel ers' checks or to sever the fal se statenment charges
fromthe remai nder of the indictnment. The district court denied
both nmotions. It found that the stolen and altered travelers'
checks had distinct probative value in regard to the false
statenent counts because they provided a likely nmotive for
attenmpting to deceive the custonms officials. It also found that
the travel ers' checks were relevant as to the other charges and
that the danger of wunfair prejudice did not substantially
out wei gh their probative val ue.

The checks were admtted en nmsse at trial. The
appel lant now challenges the district court's denial of his
nmotion in |imne and sinultaneously chall enges the denial of his
post-trial motion for a newtrial (which raised essentially the
sane point). He does not, however, appeal from the denial of

the nmotion for severance.
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A two-pronged framework inplenmenting Federal Rule of
Evi dence 404(b) governs the adm ssibility of "bad act" evi dence. 3
First, the proffered evidence must not nmerely show a defendant's
reprehensi bl e character or predi sposition towards knavery, but,
rat her, must possess sonme special relevance to a disputed issue
in the case. Udenmba v. Nicoli, 237 F.3d 8, 15 (1st Cir. 2001);

United States v. Devin, 918 F.2d 280, 286 (1st Cir. 1990). Even

if the evidence so qualifies, it still must run a second

gauntlet; Rule 404(b) incorporates sub silentio the prophyl axis

of Federal Rule of Evidence 403.4 This neans that the evidence,

3The rul e provides:

Evi dence of other crinmes, wongs, or acts is
not adm ssible to prove the character of a
person in order to show action in conformty

therew th. It may, however, be adm ssible
for other purposes, such as proof of notive,
opportunity, i ntent, preparation, pl an,

know edge, identity, or absence of m stake
or accident.

Fed. R Evid. 404(b).

“The latter rule provides:

Al t hough rel evant, evidence may be excl uded
if its probative value is substantially
out wei ghed by t he danger of unfair
prejudice, confusion of the 1issues, or
m sl eadi ng the jury, or by considerations of
undue delay, waste of tine, or needless
presentation of cunul ative evi dence.

Fed. R Evid. 403.
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al t hough rel evant, nonetheless must be rejected if its likely
prejudicial inpact substantially outweighs its |ikely probative

worth. Veranda Beach Club Ltd. P 'ship v. W _Sur. Co., 936 F.2d

1364, 1373 (1st Cir. 1991); Devin, 918 F.2d at 286.
W review the trial judge's decision to admt or
excl ude Rul e 404(b) evidence for abuse of discretion. Uni ted

States v. Guyon, 27 F.3d 723, 729 (1st Cir. 1994); United States

v. Hadfield, 918 F.2d 987, 994-95 (1st Cir. 1990). In this
i nstance, no such abuse occurred. The disputed evidence easily
passes the initial Rule 404(b) screen. As the district court
recogni zed, the stolen and altered travelers' checks were
probative of nmtive on the false statenent counts; their
exi stence furni shed a cogent reason for the appellant tolie to
the custons inspectors about the wvalue of the nonetary
instrunents in his possession.

By the same token, the seized travelers’ checks also
were probative of scienter in respect to the bank fraud and
transportation of altered securities counts. The mpjority of
the travel ers' checks in the appellant’s possession displayed a
| arge rubber stanp that conceal ed an underlying bank processing
stanp. This sane nodel stanp was used to nodify three of the
four checks involved in the bank fraud counts. Two of these
same checks — which were boosted, respectively, from 99¢ to

$39, 000, and from $2,340.43 to $99,000 — forned the basis for
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the transportation counts. Mor eover, a significant nunber of
the travelers' checks were stolen from a single financial
institution, Standard Bank of South Africa, as were three of the
checks involved in the bank fraud counts. Agai n, the
transportation counts were founded on two of these same checks.
In short, the simlarities shared by the travelers' checks and
the third-party checks that formed the basis of the other
charges sufficed to show the requisite special relevance. See,

e.g., United States v. Bice-Bey, 701 F.2d 1086, 1089 (4th Cir.

1983) (finding evidence of prior fraudulent <credit-card
transactions relevant to rebut claimof innocent involvenent in
subsequent credit-card fraud).

The chal | enged evi dence al so passes the second screen.
We have observed before that "[o]lnly rarely — and in
extraordinarily conpelling circunstances —wll we, from the
vista of a cold appellate record, reverse a district court's on-
t he-spot judgnment concerning the rel ative wei ghi ng of probative

val ue and unfair effect." Freeman v. Package Mach. Co., 865

F.2d 1331, 1340 (1st Cir. 1988). There is nothing so
extraordi nary about the circunmstances here as would inpel us to
second-guess the district court's careful calibration of the
probative value/prejudicial effect scales. Evi dence of
uncharged fraud activity that is substantially simlar to the

activity underlying a charged fraud scheme often is admtted to
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show know edge or intent to defraud with respect to the charged

fraud schene. See, e.q., @Qyon, 27 F.3d at 729; United States

v. Rodriguez-Estrada, 877 F.2d 153, 156 (1st Cir. 1989); United

States v. Scelzo, 810 F.2d 2, 4 (1st Cir. 1987). And, we see
little risk here that the evidence —whi ch had obvi ous probative
value —was |likely to have overwhel ned the jurors' enotions or
led them to behave irrationally. We therefore decline to
disturb the district court's fact-sensitive judgnment concerning
the adm ssibility of the travelers' checks under the Rule 403
bal anci ng test.
I11. CONCLUSI ON

We need go no further. To the extent that the
appel | ant advances ot her argunents, they are insubstantial and
do not require comment. It suffices to say that the appellant
was fairly tried and justly convicted. The judgment bel ow

must, therefore, be

Affirned.
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